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' PURPOSE: To provide assistance to.Intake and Protective Services staff in processing
reports of need and completing protective services investigations.

BACKGROUND: The Department of Aging distributed "Protective Service Updates® to all AAA's
for three consecutive years after Act 79 was passed. These updates provided
answers to frequently asked questions. Several years have passed since the
distribution of these updates. Recently, the Department has identified some
issues regarding reports and investigations of licensed facilities.



TECHNICAL

ASSISTANCE: The content of this ATAB is to provide AAAs clarification on their Protective

Service role in specific situations regarding reports and investigations
regarding licensed facilities:

* Aresident hospitalized as a result of abuse or neglect.
* Aresident placed in another facility after experiencing abuse or neglect.

* A resident abused or neglected by a employee who had subsequently
- been suspended or fired. ,

* Aresident who died prior to the AAA's receipt of the Report of Need.
Attachments



PROTECTIVE SERVICE'S ROLE IN LICENSED FACILITIES

The Department of Aging has identified a significant issue regarding allegations of abuse or
neglect in state-licensed facilities that requires clarification. The issue involved who and when to
respond to allegations concerning the following situations:

1. The Area Agency on Aging receives information that an older adult is in a hospital
because of alleged abuse or neglect at a licensed facility.

2. The Area Agency on Aging receives information that, after experiencing abuse or

neglect at a licensed facility, an older adult was safely placed in another licensed
facility. ,

3.  The Area Agency on Aging receives information that an employee of a licensed

facility abused or neglected an older adult and the facility terminated or suspended
the worker's employment,

4. The Area Agency on Aging receives information that an older adult died while
residing in a state-licensed facility. The reporter provides additional information that

implies that alleged abuse or neglect may have attributed to the death of the older
adult.

The intent of this Bulletin is to define the Department of Aging's opinion on how AAA's are
to respond to these situations. The Report of Need is the vehicle to take information about
possible abuse, neglect, or financial exploitation and process it in a manner to determine the
need to initiate a protective service investigation. Completion of the form guides the Intake
Worker in asking pertinent questions and documenting the critical information. It is very important

that a Report of Need be completed whenever there may be any indication that an older adult is
at risk.

The Intake person should not expect the caller to be knowledgeable about elder abuse or
protective services. Rather, it is the Intake Worker's responsibility to ask probing questions to
identify what the reporter is alleging. The presence or absence of risk, the consumer's
environment and any other pertinent information must be obtained to help determine the
appropriate referral category. It is essential that the Intake Worker accurately record the
information obtained from the caller on the Report of Need form because the Protective Service
Worker (PSW) must make the decision to change or confirm the category based solely on the
information contained in the Report of Need. The Intake person or the PSW is not to make
additional calls to assess risk that will effect the assigned category. These additional calls
constitute the initiation of the investigation that a PSW must complete in its entirety and may be
beyond the scope of the Intake person.

For further clarification on completion of Report of Need and investigation, see APD #93-

24-02. While the forms are obsolete, the process remains unchanged. For current forms, please
see APD #97-24-01.



Situation #1: The Area Agency on Aging receives information that an older adult is in a hospital
because of alleged abuse or neglect at a licensed facility.

Scenario #1: Mrs. Brown resides at the ABC Personal Care Home. The provider transported
her to a hospital when she became very ill. A hospital social worker contacted the local AAA to
report Mrs. Brown was admitted for dehydration, malnutrition and muitiple pressure sores.

The Department has heard and observed that on some occasions:

» The case was classified as "No Need for Protective Services” because the consumer is
in a "protective setting" i.e. hospital.

» Investigation is left to the Ombudsman.
Claritication: It is important to note that the investigation focus is the point in time that
the reported incident occurred, not the day that the report is made. (See attachment - PS
Update 15.44a). The caregiver (i.e. PCH provider) in this scenario is presumed to be unable or
unwilling to provide the necessary care and protection until proven to be so by investigation.

Therefore, focus is on the older adult’s circumstances at ABC Personal Care Home that led to the

hospitalization as well as on the available medical information/opinions necessary for determining
reason(s) for the hospitalization.

It is the Department's expectation that the AAA complete a Report of Need in this
circumstance and conduct a protective service investigation for the following reasons:

¢ To document the reason for the hospitalization.
* To determine the potential for the consumer being discharged back to the facility.
* To determine if any other residents at the facility are at risk.

» To refer any facility-related issues to the Ombudsman.

(See attachments 1, 2, 3 and 4)

Situation #2: The Area Agency on Aging recsives information that, after experiencing abuse or
neglect at a licensed facility, an older adult was safely placed in ancther licensed facility.

Scenario #2: Mr. Jones resided at the Pleasant View Nursing facility. His daughter, very
suspicious about unexplained bruising, transferred him to another nursing facility. Once safely
placed, the daughter phoned the local AAA to *ile a- complaint.”

Clarification: One could argue that since there is no present risk to the consumer, it does not fit
the criteria. Again, however, the investigation focus is the point in time that the reported
incident occurred, not the day that the report was made.

The caregiver, in this case a licensed nursing facility, is presumed to be unable or unwilling
to provide the necessary care and protection until proven to be so by investigation.



It is the Department's expectation that the AAA complete a Report of Need in this
circumstance and conduct a protective service investigation for the following reasons:

» To investigate the cause of the bruising to determine if the allegations of abuse are
substantiated.

* |f substantiated, to determine if any other residents at this facility may also be at risk
thereby generating additional report(s) of need.

* To refer any facility-related issues to the Ombudsman.

The Wexford case of several years ago set a precedent to conduct an investigation to
determine if residents at the first facility are at risk.

(See attachments 2, 3, 5 and 6)

Situation #3: The Area Agency on Aging receives information that an employee of a licensed

facility abused or neglected an older adult and the facility terminated or suspended the worker's
employment.

Scenario #3: A personal care aide physically accosted Mr. DeSantis (a long time resident of the
We Care Nursing Facility) resulting in the need for medical attention for bruised ribs. To satisfy

Act 13 requirements, the social worker informed the local AAA of the incident and the termination
of the aide's employment.

The Department has heard and observed that on some occasions:

* The case is classified as "No Need for Protective Services" because the consumer is
no longer at risk.

» The investigation is left to the Ombudsman.

Clarification: Again, the investigation focus is the point in time that the reported incident
occurred, and not the day that the report was made.

It is the Department's expectation that the AAA complete a Report of Need in this
circumstance and conduct a protective service investigation for the following reasons:

* To determine and document that the facility provided the appropriate care to the
consumer.

= To verify that the facility actually suspended, or in this case terminated, the employee.

(See attachments 2 and 3).

It is important to note that the primary difference between the responsibility of the
Ombudsman and Protective Service Worker is risk. The Department views the use of the
Ombudsman as a *first line of defense” in such cases as an inefficient use of resources and time



and older adult dissatisfaction. The AAA's are encouraged to contact their Program Consultant

with any questions or concerns regarding this bulletin or for consultation on actual case
situations.

REMEMBER: If you are going to err, err on the side of safety for the oider adult.

Situation #4: The Area Agency on Aging receives information that an older adult died while
residing in a state-licensed facility. The reporter provides additional information that implies that
alleged abuse or neglect may have contributed to the death of the older adult.

Scenario #4: Mrs. Jones was a resident at the Happy Acres Nursing Facility for several years.
The day after her death, a niece called the local Area Agency on Aging to “file a complaint
against the facility.” The niece told the Intake Worker that physician's orders required turning and
positioning every two hours and special skin care for pressure uicers. She claimed that the
pressure ulcers got worse and the facility was negligent in her care. She called the AAA to file a
report because she attributed the death of her aunt to negligence.

Clarification: It is the Department's expectation that the AAA complete a Report of Need in this
circumstance. Furthermore, current regulations require that: "if the death of an older adult
reported to need protective services occurs prior to the agency's investigation of the report ...
and when there is some nexus between the death and the need for protective services, the
agency shall immediately report that death to the police and the county coroner.”

Although not spacifically stated in the regulations, because of possible implications of Acts
28 and 13, the AAA's should report such incidents to the state licensing agency and local
Ombudsman.

In this scenario, the agency is not required to conduct a protective services investigation.

NOTE: See attachment 7; also see attachment 8 for Act 13 and 28 reporting requirements.

- W'-\



ATTACHMENT #1

Regulatory Reference 15.41
15.45
15.2

Please clarify the Protective Services Update No. 1 answer concerning

when a hospitalized person should be considered a nrotective services
case. '

Basically the hospital issue arises In two ways: (1) the need for
protective service is caused by the abuse, neglect, etc. of the victim
by the hospital or, (2) the abuse, neglect, etc. is being perpetrated
by a third party and hospitalization is just one of the services needed
by the victim. When the hospital is the alleged perpetrator, it is
clearly a protective services case which should be investigated as set
forth in the regulations concerning state licensed facilities. In the
second instance, the victim's temporary residence in the hospital should
not routinely exclude him/her from access to the protection provided by
the Act. Such reports should be evaluated to determine if the victim
meets the criteria of an older adult in need of protective services.

‘Refusing to accept a report of need for protective services solely

because the victim is hospitalized Is inappropriate. The level of risk
and the existence of a responsible caretaker should be determined by
considering the dynamics of the situation from which the victim came
and to which he/she will return.



ATTACHMENT #2

Regulatory Reference 15.44 (a)

Q - How should the protective services Investigator determine if a report of

A-

need for protective services is substantiated?

A report is considered to be substantiated when either of the following
occurs: (a) The investigation confirms the details of the report of
need, or (b) the person who is the subject of the report is determined
to be in need of protective services. In the majority of cases,
substantiation will be arrived at because both of the above have
occurred: the details of the report are confirmed and the older person
needs protective services. There are, however, instances where
substantiation will be determined with only one of the above elements
being present, such as where the details of the report are confirmed
but there is no current need for protective services. This could
happen if a report of need alleged verbal abuse of a nursing home
resident by a nurse aide but before the protective services
investigation was completed, the aide was terminated by the nursing
home administrator. Since protection from the nurse alde was the
needed protective service, the aide's termination eliminated the victim's
current need for protective services.

However, the case would stlll be considered substantiated because
the investigation found that the allegations in the report of need were
true thereby demonstrating that the victim did need protective services
at the time the alleged occurrences took place. The same would be
true of a report of physical abuse by a son living with the victim if the
son moved out of the house and the AAA Is certaln that his absence is
permanent and that it has totally eliminated the need for protective
services before the investigation has been completed. :

When substantiating cases based on confirmation of reported -
allegations in the absence of a current need for protective services it is
essential that the allegations which have been confirmed gactually created
a_need for protective services-at the time when they —occurred. The
confirmation of allegations which did not, at the time of their
occurrence, create a need for protective services does not result in a
substantiated case.

The other way that substantiation can occur is when the
allegations in .the report are found not to be true, but, the
investigation reveals that, for other reasons, the older person meets
the criteria set forth In the definition of an older adult in need of
protective services. A common example of this type of substantiation is
when the agency receives a report alleging physical abuse. Upon
investigation it 1s discovered that the physical abuse allegations are
urifounded but the older person is being financially exploited and is in
need of protective services.



ATTACHMENT #3

Regqulatory Reference § 15.2

How can a nursing home, hospital etc. resident be consid-
ered an "older adult in need of protective services" since
they have a responsible caretaker ?

The regulations define a responsible caretaker, in rele-
vant part, as "a caretaker reported to have abused, ne-
glected, exploited, or abandoned an older adult is
pregsumed, subject to an investigation under this Chapter,
to be unable or unwilling to provide the necessary care
and protection.” As such a report of need relating to a
nursing home resident or hospital patient falls under the
Act so long as the criteria found in the definition of an

older adult in need of protective services are also
present.



Q_.

ATTACHMENT #4

Regulatory Reference 15.45 (a) (1) (2) (3) (4)

If a nursing home resident is ‘hospitalized as a result of injuries
received In the nursing home, should the incident be investigated by
the protective services worker or the ombudsman.

- If It is alleged In the report of need that the injuries and

hospitalization were as a result of abuse, neglect, exploitation or
abandonment, the protective services worker should conduct the
investigation. The caseworker should also notify the ombudsman of the
report. If, in the course of the protective services investigation, it is
determined that ombudsman services are appropriate, they should be
requested by the protective services worker.

o
- ~,
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ATTACHMENT #5

Regulatory Reference § 15.45

If a LTC facility resident reported to be in need of
Protective Services moves out of the facility before the
Protective Services investigation begins, should the
investigation be carried out by the protective services
worker or the ombudsman?

The protective services worker is responsible for conduct-
ing the investigation to substantiate the older person's

need for protective services. The protective services
worker will notify the ombudsman and inform him/her that a
report has been received about a resident of the facility
and that while an investigation is beginning, it will
focus on the person reported to be in need of protective
services. Since that person is no longer in the facility,
actual investigation by the protective services worker in
the facility may be minimal and focus on the individual
not the facility. Facility related issues should be
referred to the ombudsman for investigation/resolution.

The protective services worker should alsco nhotify the
regional office of the licensing agency within 24 hours of
the initiation of the investigation.

The investigation will require coordination and
cooperation involving the protective services worker, the
ombudsman, and the representative of the licensing agency.



Q_

ATTACHMENRT #6

Regulatory Reference § 15.45
§ 15.41(b)
§ 15.13(4)

Does the fact that a state licensed facility resident is
being abused by family or other residents rather than
facility staff (or vice versa) have any impact on whether
the investigation is conducted by an ombudsman or a pro=-
tective services worker?

No impact whatsoever. All reports of need for Protective
Services must be investigated by a trained protective
services worker. That worker cannot be an ombudsman.



ATTACHMENT 7

Requlatory Reference § 15.23
§ 15.2
§ 15.46(qg)

If thé agency receives a report of need for protective
services after the death of the person who is the subject
of the report, should it be handled as a protective ser-
vices investigation?-

In order to do an investigation you must have a report
that an older adult is in need of protective services. 'If
a person is deceased they do not meet the definition of an
older adult in need of protective services. That does not
mean that there is nothing that the Agency can do to
assist in such a case. It may be appropriate for the
agency to. assist family members or others through legal
services, notification of police, or other elements of the
service delivery system. However, if the older person was
deceased before being reported to be in need of protective
services there should not be a protective services inves-
tigation conducted, nor should any services provided by
the agency be charged to protective seryices.

If the death of an older adult reported to need
protective services occurs after the report but prior to
the agency's investigation of the report, during the
investigation or at any time prior to the closure of the
protective services case, when there is some nexus between
the death and the need for protective services, the agency
shall immediately report that death to the police and the
county coroner. v
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